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JURISDICTIONAL STATE ME NT
This Court has appellate jurisdiction pursuant to Utah Code Ann. § 78A-4-l 03(2)(j).

fj

ISSUES, STANDARDS OF REVIEW, AND PRESERVATION
Appellee The Well Corporation ("TWC") restates the issues presented for review
as follows:
1.

Did the district court correctly hold that, regardless of the provisions of

TWC's Articles of Incorporation, the Utah Nonprofit Corporation Act authorized the
\

transfer of TWC' s assets and liabilities to another nonprofit corporation organized to
receive the assets of and function in place of the TWC upon the dissolution of TWC?

Standard of Review: "The proper interpretation and application of a statute is a
question of law which [the Court] review[s] for correctness, affording no deference to the
district court's legal conclusion." Gutierrezv. Medley, 972 P.2d 913, 914-15 (Utah 1998).
However, the "application of a legal standard to a set of facts unique to a particular case"
presents a "mixed-question determination [that is] entitled to varying degrees of
deference." In re United Effort Plan Trust (Swallow v. Jessop), 2013 UT 5, ,21, 296 P.3d
742.
2.

Did the district court correctly hold that TWC's transfer of assets and

liabilities to TWC 2013 was valid underTWC's Articles oflncorporation and Bylaws when
~

95% of the TWC shareholders voting in person or by proxy at the shareholder meeting
voted to ratify the actions of the Board of Directors?

1
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Standard of Review: This Court "review[s] a summary judgment for correctness,
without deferring to the trial court's legal determinations." Park West Condominium
Assoc. Inc. v. Deppe, 2006 UT App 507, ,r 9, 153 P.3d 821.
3.

Did the district court err in failing to mandate a non-party, the Division of

Corporations, to remove TWC from pending status when Appellants never attempted to
join the Division of Corporations as a party to the proceedings below?
Standard of Review: Legal questions are "review[ ed] for correctness."
Commonwealth Prop. Advocates, LLC v. Mortgage Elec. Reg. Sys., Inc., 2011 UT App
232, ,r 5, 263 P.3d 397. "Legal determinations ... are defined as those which are not of fact
but are essentially of rules or principles uniformly applied to persons of similar qualities
and status in similar circumstances." Id. (quoting State v. Pena, 869 P.2d 932, 935-36
(Utah 1994)).
DETERMINATIVE PROVISIONS

TWC attaches as an addendum to this brief a copy of the following determinative
statutes:
1. Utah Code Ann.§ 16-6a-1302, attached hereto as Addendum A; and
2. Utah Code Ann.§ 16-6a-1405, attached hereto as Addendum B.
STATEMENT OF THE CASE
1. Nature of the Case

This case results from a dispute between TWC and one of its shareholders and
former Directors, the Ault Family Trust and Michael Ault. (R.311-315.) In 2000, certain
lot owners in the Brighton Estates Subdivision located in Wasatch County, Utah, formed
TWC, a non-profit corporation, to finance and oversee the installation of a culinary water
2
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distribution system and to thereafter own and operate both the well and the water
•

distribution system. (R. 312.) The well was drilled on land owned by the Ault Family
Trust with its permission and was completed in August 2000. (Id.)
Seven years later, in 2007, Michael Ault, as a representative and agent of the Ault
Family Trust, was elected to TWC's Board of Directors. (Id.) Thereafter, on November
18, 2008, eight years after the well had been drilled and completed, TWC entered into a
Grant of an Access and Water Conveyance Easement (the "Easement") with the Ault
Family Trust. (Id.) The Easement provided, in part, as follows:
If this Easement is abandoned, all rights contained herein, as well as any
improvements made thereon, shall revert to Ault Trustee as the owner in fee
of the real property. This Easement shall be deemed abandoned by its nonuse for a period of two (2) consecutive years or by a failure to maintain the
Easement for a similar period.
(Id.) Because the well was an "improvement" made on the easement property, under the

~

self-serving terms of the Easement, it would revert to the Ault Family Trust, such that the
Ault Family Trust would acquire ownership of the well, ifTWC abandoned the Easement.
(Id.)
On December 6, 2010, while Mr. Ault was serving on the Board of Directors,
TWC's corporate status was allowed to expire. (Id.) Nearly 14 months later, on February
4, 2012, a new Board of Directors was elected, and the new board was not informed of the
expired corporate status. (Id.) The new Board of Directors only discovered the expired
status of the corporation after more than two years had elapsed since the corporation
expired. (Id.) The Board was informed by counsel and by instructions posted online by
the Division of Corporations that it should form a new corporation in order to continue
3
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operations for the benefit of the shareholders. (Id.) The Board did form a new corporation,
The Well Corporation 2013 ("TWC 2013"), which was organized to receive the assets and
liabilities of, and function in the place of, TWC. (R.698). Thereafter, TWC transferred all
assets and liabilities of TWC (including obligations to the same original holders of water
shares) to TWC 2013 so that all of the shareholders of TWC could continue to have the
right to receive water from the well. (R.312.)
Three months after the February 4, 2012 shareholders' meeting, at which Mr. Ault
was not re-elected, the Ault Family Trust caused the first of two "Notices of Abandonment
ofEasement" to be filed with the County Recorder's Office. (R. 313.) The Notices claimed
that the Easement had been abandoned as of April 30, 2011, a date nine months before the
end of Mr. Ault's term as a director. 1 (Id.) Although the Easement required that notices
of abandonment be sent to TWC's last known address, the Aults have claimed that they
sent the Notices only to a discontinued post office box. (This was an address that Mr. Ault
and other directors had voted to discontinue using while Mr. Ault served as a director, well
before the first notice of abandonment was sent.) (Id.) Thereafter, the Ault Family Trust
caused the second Notice of Abandonment and then a Notice of Extinguishment to be filed,
which were again sent to the same discontinued post office box. (Id.) The Ault Family
Trust then began asserting ownership of the well, going so far as to direct the power bill
for the well to be put into the Ault Family Trust's name. (Id.)

1

Throughout the entire relevant period of time, the well was and is in service, providing
culinary water to shareholders of TWC and TWC 2013.
4
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·•

After several failed attempts to persuade the Ault Family Trust to rescind the
Notices, TWC filed a complaint in the Fourth District Court on April 22, 2014 (the
"Original Lawsuit"). (Id.) The purpose of the Original Lawsuit was to protect TWC's

only asset of any significant value-the well-for the benefit of the shareholders. (Id.)
The shareholders had contributed nearly $200,000 so that the well could be drilled, and the
Ault Family Trust's assertion of ownership of the well would strip all of the shareholders
of their investment and their ability and right to receive water. (Id.) Because the Trust's
assertion of ownership of the well resulted from its false claim of abandonment and was
based on the self-dealing terms of the Easement and because the Ault Family Trust refused
~

to withdraw or rescind the Notices of Abandonment and Notice of Extinguishment, TWC
had no choice but to initiate litigation to resolve the dispute and protect its shareholders'
right to the well. (Jd.)
After TWC filed suit against the Aults, in what appeared to be a "scorched earth
campaign," the Aul ts' son, Christopher Ault, acting as legal counsel, filed two separate
actions against TWC. (R. 314.) In the first (the present action), Christopher Ault, as
counsel for the Appellants, filed the Complaint in the present case on May 20, 2014,
alleging that TWC had been dissolved and must distribute its assets. (Id.) In the second
action, Christopher Ault, as counsel for plaintiff Richard Woodford, filed an action in the
Third District Court, West Jordan division on July 3, 2014 (the "Woodford Action"),
alleging that the current members of TWC's board of directors breached their duties to the
corporation by, among other things, bringing the Original Lawsuit. (Id.) Indeed, the
complaint in the Woodford Action alleged:
5
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fj)

[The Original Lawsuit] was a thinly veiled attempt to cajole money from the
Ault Family Trust in an effort to replace money of the Corporation spent by
the [current Board of Directors] outside the scope of their powers in filing
the lawsuit for personal reasons. Those reasons being to intimidate and cause
distress to the Ault Family Trust and its members, in an attempt to point
blame for their own failures to maintain the Corporation as an active entity,
as well as for failing to comply with and maintain the contracts and assets of
the Corporation, and for trying to mask their own attempts to misappropriate
and convert the assets of the Corporation for their own private use and/or for
the use and/or control of their new corporation and its different shareholders,
among others.
(Id.)

The present action and the Woodford Action also challenged TWC's actions in
forming TWC 2013 and transferring all assets and liabilities to TWC 2013-for the benefit
of all of the TWC shareholders-to continue operation of the well. (Id.) As a result, TWC
conferred with the Division of Corporations ("Division") and ultimately applied for
reinstatement. (Id.) The Division granted the reinstatement on August 21, 2014, and TWC
was placed on active status, the legal effect of which was to resolve the issue that gave rise
to the Appellants' complaint in the present case (that is, the expiration and administrative
dissolution of TWC). (Id.)
But thereafter, the Ault Family Trust filed an objection with the Division to TWC's
reinstatement. In direct response to that objection, the Division placed TWC on "pending
status awaiting the outcome of the litigation." (R.315.) The Division's response speaks for
itself, but suggests that the Division is willing to activate TWC upon resolution of this
proceeding.

In this proceeding, the Appellants/Plaintiffs, who are certain dissenting shareholders
ofTWC, sought to force a liquidation of the assets ofTWC based upon the administrative
6
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dissolution of TWC for failure to file its annual renewal within two years. This was so
<j

despite the facts that ( 1) the Utah legislature had specifically amended the Nonprofit
Corporation Act to authorize a dissolved corporation to transfer its assets and liabilities to
another nonprofit corporation organized to receive the assets of and function in place of
the dissolved nonprofit corporation, (2) the majority ofTWC's shareholders voted to ratify
the transfer of all of TWC's assets and liabilities to a successor nonprofit entity formed to
function in the place ofTWC, and (3) the Division was willing to reactivate the corporation

Cir)

and had actually done so.
The district court granted TWC's motion for summary judgment and denied

ti

Appellants' cross-motion for summary judgment, holding that the transfer of assets from
TWC to TWC 2013 was authorized by law. Appellants appeal, arguing that the statutory
provision authorizing the transfer is of no force and effect if it conflicts with the provisions

q;

of the nonprofit corporation's articles of incorporation.
2. Course of Proceedings and Disposition Below
On May 20, 2014, Appellants filed a Complaint in the Third Judicial District Court

Ii)

for the State of Utah. (R.1-14.) In the Complaint, Appellants acknowledged that TWC
was formed to own and operate the well and water distribution system that was constructed
to provide water to TWC's shareholders. (R. 2-3.) However, Appellants asked that the
district court liquidate TWC's assets-the well and distribution system-based on the
administrative dissolution of the corporation for failure to timely file its annual registration
renewal. (R.5-7.)

7
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On July 1, 2014, TWC filed a Motion to Dismiss, arguing that the transfer of its
assets and liabilities to TWC 2013 to ensure the continued operation of the company and
the well was authorized by the amendments to the Utah Nonprofit Corporation Act. (R.
73.) Appellants responded by filing a Memorandum in Opposition to Motion to Dismiss
and Alternative Rule 56(f) Motion for Continuance to Conduct Discovery. (R. 84-114.) A
hearing was held on July 30, 2014, to hear the pending motions, (R. 131), and the district
court issued its Memorandum Decision that same day. (R. 134-3 7.) The district court
denied TWC's motion to dismiss on the ground that "[t]he [c]ourt cannot determine, due
to the lack of information regarding the events surrounding the formation of the new
corporation and the alleged assignment of the corporate assets, that [TWC 2013] is or is
not a successor corporation." (R. 135.)
Despite the fact that TWC filed its Answer on August 13, 2014, (R. 138),
Appellants, through their counsel Christopher Ault, filed a Renewed Motion for Entry of
Default on August 20, 2014, 2 claiming that TWC 2013, rather than TWC, filed the Answer.
(R. 153-191.) To resolve Appellants' motion, TWC filed another answer on its own behalf
on August 22, 2014. (R. 194-201; 204-06.) On September 5, 2014, Appellants filed their

2

At the commencement of the case, Appellants' counsel, Christopher Ault, originally
granted TWC an "open extension" to file its Answer. (R. 16.) However, when settlement
negotiations broke down, Christopher Ault informed TWC's counsel that the extension
was revoked and that he expected TWC's answer to be "filed in the appropriate time under
the rules." (Id.) Despite TWC's attempts to clarify when the Answer should be filed (given
that the extension was revoked after the original time to answer had expired), Christopher
Ault refused to provide a definite response, resulting in the filing by TWC of Motion for
On June 30, 2014,
Extension to File Answer, filed on June 25, 2014. (R. 15-35.)
Christopher Ault filed a Motion for Entry of Default, which was denied by the court. (R.
55-57, 60.)
8
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

<i

•
Initial Disclosures, (R. 209), and TWC filed its Initial Disclosures on September 24, 2014.
(R. 212-13.) Appellants then served their first set of discovery requests on January 30,
2015, (R. 253), and TWC served its discovery requests on February 19, 2015. (R. 256-27).
Thereafter, the case languished until September 16, 2015, when the district court
issued a Notice of Intent to Dismiss for lack of prosecution. (R. 264-65.) Appellants
responded to the notice by referring to a mediation scheduled between the Aults and TWC.
(R. 271-73.) Christopher Ault then withdrew as counsel on October 13, 2015. (R. 27678.)
On January 15, 2016, after the close of discovery, TWC filed its Motion for

f

Summary Judgment and Supporting Memorandum. (R. 311-363.)

In its motion, TWC

explained that the Amendments to the Utah Revised Nonprofit Corporation Act expressly
authorized the transfer of a dissolved corporation's property to "a nonprofit corporation
•

organized to receive the assets of and function in place of the dissolved nonprofit
corporation." (R.320.) Because it was undisputed that TWC 2013 was organized to receive
the assets of and function in place of the dissolved TWC, the transfer of TWC' s assets to
TWC 2013 was authorized. (R. 320-22.)
TWC's Motion for Summary Judgment also urged the district court to find that the
transfer of assets from TWC to TWC 2013 was authorized based on the ratification of the
shareholders on September 6, 2014. (R.322-23.) Specifically, on September 6, 2014, a
shareholder meeting was held at which the TWC shareholders voted to ratify the actions of
the board members in organizing TWC 2013 "to act as a successor-in-interest of [TWC],
and then successfully causing the original [TWC] to be reinstated for the benefit of the
9
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shareholders." (R.317.) A majority ofTWC's shares were represented at the shareholder
meeting, and of those shares, 95% voted to ratify the directors' actions. (R.317, 322-23.)
Appellants filed a Memorandum Opposing Defendant's Motion for Summary
Judgment on January 29, 2016. (R.366-454.) Misquoting Utah Code Ann. § 16-6a1302(3), Appellants argued that the transfer of assets must be authorized by TWC' s articles
of incorporation and bylaws. (R.378-79.) Appellants also attempted to challenge the
shareholder ratification, arguing that the notice of the meeting was insufficient. (R. 37980.)
After TWC's Motion for Summary Judgment was set for hearing, Appellants filed
a Counter Motion for Summary Judgment and Supporting Memorandum. (R.499, 501630.) As in their memorandum opposing TWC's motion for summary judgment, in their
Counter Motion, Appellants again misquoted Utah Code Ann. § 16-6a-1302(3) to argue
that a transfer of assets to a nonprofit corporation organized to receive the assets of and
function in place of a dissolved nonprofit corporation must be authorized by the dissolved
corporation's articles of incorporation. (R. 517-518.) Additionally, Appellants argued that
the provisions of Utah Code Ann. § 16-6a-1202 governed the transfer of the assets, and
TWC failed to comply with such provisions. (R.518.) Finally, Appellants challenged the
shareholder ratification by arguing that the shareholder notice was insufficient and that the
number of shareholders voting to ratify the transfer did not exceed the two-thirds required
by the articles of incorporation. (R. 519-20.) ·
The district court heard oral argument on TWC's Motion for Summary Judgment
on February 25, 2016, at which time Appellants requested that the court also rule on their
10
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Counter Motion for Summary Judgment. (R.790.) TWC did not object to Appellants'
~

request, (R.802), and the district court issued its Memorandum Decision on both motions
on February 26, 2016. (R.656-662.) ·
In its Memorandum Decision, the district court ruled that "Utah law does not require
a post-dissolution distribution to comply with the dissolved corporation's Articles of
Incorporation and Bylaws." (R. 659.) The district court further held that, "even assuming
that [Utah law] did require TWC to distribute its assets after dissolution in accordance with
its Articles of Incorporation and Bylaws, such requirement has been satisfied in this case."

(Id.)
The district court entered its Findings of Fact, Conclusions of Law, and Final
Judgment on March 10, 2016, dismissing all claims in the Complaint with prejudice and
on the merits. (R. 694-701.) Appellants filed their notice of appeal on April 11, 2016. (R.
Ci

705.)
STATEMENT OF FACTS

During the 1990's, several lot owners in the Brighton Estates Subdivision (the
"Subdivision") located in Wasatch County, Utah, began discussingjoining together to drill

a well that could provide water to the lot owners. (R. 695.) In 1997, certain Subdivision
lot owners entered into a Well Participation Agreement, in which each member agreed to
contribute to the funds necessary to drill the well. (Id.) In August 2000, these contributing
members formed The Well Corporation ("TWC"), a Utah non-profit corporation, and
transferred ownership of the Well to that corporation. (Id.)

11
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As set forth in its Articles of Incorporation, TWC was formed for the purpose of
"own[ing], operat[ing], maintain[ing], repair[ing] and replac[ing], construct[ing] and
reconstruct[ing] water diversion, distribution and storage facilities ... for the purpose of
supplying water for domestic, culinary, storage, and all other beneficial purposes." (Id.)
On November 18, 2008, TWC entered into a Grant of an Access and Water
Conveyance Easement with the Ault Family Trust, in which the Trust purported to grant
an easement to TWC for the operation and maintenance of the well owned by TWC and
located on the Trust property. (Id.)
On December 6, 2010, TWC' s registration with the Utah Division of Corporations
expired and was not renewed within two years from the date of expiration. (R. 695-96.)
Accordingly, in February 2013, a new entity was formed under the name The Well
Corporation (Entity No. 8593427-0140) ("TWC 2013"). (R. 696.) On October 22, 2013,
TWC executed an assignment transferring all of its assets and obligations to TWC 2013
(the "Assignment"). (Id.) The Assignment provided that "it is in the best interests of
[TWC] and its shareholders, pursuant to Utah Code Ann. Section 16-6a-1405, to assign all
of the corporation's assets, and transfer all of the corporation's liabilities, to [TWC 2013],
which is a newly-formed entity that is expressly organized to receive the assets of and
function in place of the expired corporation." (R. 345.) Included within the liabilities
transferred to TWC 2013 was the obligation to "act[] as a successor-in-interest to [TWC];
operate and maintain the water system and allow shareholders to hook up to the wells, and
to use water in accordance with existing commitments of [TWC]." (R.346.) Henry

12
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Johnson signed the Assignment on behalf of TWC in his capacity as President ofTWC and
ti,

on behalf ofTWC 2013 in his capacity as President ofTWC 2013. (R.696.)
On August 21, 2014, the Utah Division of Corporations reinstated TWC. (Id.)
Accordingly, on the reinstatement's effective date, TWC and TWC 2013 executed a
Rescission Agreement that rescinded the Assignment. (Id.) The Rescission Agreement was
explicitly based upon notice from the Division of Corporations that TWC had been
reinstated to "active" status. (Id.) Indeed, the Rescission Agreement stated, "[TWC's]
registration with the Utah Division of Corporations has been reinstated, effective August
21, 2014. [TWC] is now in good standing with the Division and is fully authorized to
continue to operate as it has in the past, for the benefit of its shareholders." (R.350.)
Accordingly, TWC and TWC 2013 agreed that "all assets and all liabilities purported to be
conveyed by the Assignment remain fully in the ownership and possession of [TWC]."
(Id.) Henry Johnson signed the Rescission Agreement on behalf of TWC in his capacity

as President of TWC and on behalf of TWC 2013 in his capacity as President of TWC
2013. (R.696.)
On September 6, 2014, TWC held a shareholder meeting. (Id.) A majority of
TWC's shares were represented at the meeting, and of those shares, 95% voted to ratify
the directors' actions in organizing TWC 2013 "to act as a successor-in-interest of the
Corporation, and then successfully causing the original Corporation to be reinstated for the
benefit of the shareholders." (Id.) Specifically, the "shareholders acknowledge[d] that the
members of the Board of Directors have found it necessary to undertake extraordinary
measures and spend corporate funds in order to resolve issues relating to the dissolution
13
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

and reinstatement of [TWC] and to protect and defend the assets of [TWC] (including the
well)," and the shareholders also voted to ratify "[t]he expenditure of corporate funds
necessary to correct the dissolution of [TWC] and protect and preserve the well and other
assets of the Corporation from an attempt by the Ault Family Trust to gain ownership of
the well and other assets belonging to [TWC]." (R.352-53.)
Thereafter, the Ault Family Trust filed an objection to TWC's reinstatement with
the Utah Division of Corporations, and, on October 6, 2014, the Division determined to
place TWC on "pending status awaiting the outcome of the litigation." (R.697.)
On October 6, 2014, after learning that the Division of Corporations had placed
TWC on "pending" status, TWC and TWC 2013 entered into a third agreement-the
Conditional Rescission Agreement. (Id.) The Conditional Rescission Agreement provided
that, "[g]iven the uncertainty regarding whether [TWC's] reinstatement will ultimately be
upheld and whether [TWC] will ultimately be fully authorized to continue operations as it
had in the past, the parties [TWC and TWC 2013] have agreed to amend the Rescission
Agreement to provide that the Assignment is rescinded only if such reinstatement is finally
approved and is no longer subject to challenge." (R.357.) Thus, the Conditional Rescission
Agreement included the following condition:
This Rescission is conditional on the continuing active status of [TWC]. It
is the intent of the parties that the Assets and the Liabilities described in the
Assignment inure to the benefit of all of the shareholders of [TWC] (each of
which has a right to be a shareholder of [TWC 2013]). Accordingly, if the
reinstatement of [TWC] is challenged and the corporation is removed from
full active status, then this Rescission shall be null and void and the
Assignment shall remain in full force and effect. If there is a final
determination that the status of [TWC] shall be reinstated to Active status
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and such reinstatement is no longer subject to challenge, then this Rescission
shall become effective as set forth in clause A above.

(Id.) In other words, if TWC was ultimately found to be administratively dissolved, all of
TWC's assets and liabilities would be transferred to TWC 2013 for the benefit of TWC's
shareholders. (Id.) However, if TWC were ultimately reinstated, the original Assignment
would be rescinded and TWC would retain all assets and liabilities. (Id.)
Henry Johnson signed the Conditional Rescission Agreement on behalf of TWC in
'iJ

his capacity as President ofTWC and on behalf ofTWC 2013 in his capacity as President
ofTWC 2013. (R.697.)
On the same day that it agreed to the Conditional Rescission Agreement, TWC
2013 's Board of Directors also adopted Amended Articles of Incorporation. (Id.) The
·articles were amended to be identical in every material respect to TWC's Articles of
Incorporation, including all provisions regarding internal governance processes; voting
rights; and determining shareholders and directors.

(Id.)

The Amended Articles of

Incorporation expressly state that TWC 2013 "was organized to be the successor-in-interest
(i

to [TWC], a non-profit water corporation, for the benefit of all members holding Shares in
TWC as of the date TWC was administratively dissolved (the 'Members')." (R.359.) The
Amended Articles recognized TWC's reinstatement and subsequent change in status to
"pending" and provided that,
[t]o ensure continued water availability and delivery to the Members in the
event the Division ultimately rescinds TWC's reinstatement, TWC has
determined that it is necessary and appropriate for the Board of Directors of
the Corporation to cause these Articles of Amendment to be filed in order to
ensure that the Corporation conforms in all respects to the structure and
operation ofTWC, such that, upon any dissolution ofTWC, the Corporation
15
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shall be the successor-in-interest to TWC and will be legally authorized to
continue operations pursuant to Utah Code Ann. § 16-6a-1405.
(Id.)

In their complaint, filed on May 20, 2014, Appellants argued, contrary to Utah Code
Ann. § 16-6a-1405(2)(a), that "[w]hen a corporation is dissolved the assets of the
corporation revert to the shareholders." (R.4.) Based on this erroneous legal conclusion,
Appellants alleged that TWC's "assets of money along with non-expiring rights and/or
titles to shareholders, [sic] easements revert to the land owner [the Ault Family Trust], and
all other assets as applicable." (Id.) Appellants argued that the transfer of TWC' s assets
and liabilities to TWC 2013 was without "legal authority" and "legal basis," and that, as a
result, the assets of TWC "are being misapplied and/or wasted causing or threatening
irreparable injury to [TWC], its assets and its shareholders." (R.5.) Appellants' requested
that the district court "order that all assets of [TWC] be accounted for through an
accounting by the former board of directors of [TWC]," and that the district court "order
any money spent or taken from [TWC's] bank accounts in a manner inconsistent with, or
for anything other than, the winding up of affairs and liquidation of assets be returned to
the shareholders of [TWC] in pro rata share after any liabilities are retired." (R.7.) Finally,
Appellants requested that the district court "issue an order that any easements [be] returned
to the landowners upon whose ground they existed at the time of dissolution." (Id.)
Despite the shareholders' ratification of the transfer of assets and liabilities to TWC
2013, Appellants continued to argue that TWC should be forced to liquidate its assets and
distribute the proceeds to its shareholders. Indeed, in its Counter Motion for Summary
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Judgment, Appellants claimed that the only actions TWC could take after its administrative
~

dissolution were to "wind up and liquidate its affairs," and that such actions must "be
performed pursuant to the corporation's articles of incorporation and bylaws." (R.516.)
Because TWC did not liquidate its assets but instead transferred all of those assets and all
liabilities to TWC 2013, Appellants claimed that TWC's actions "fall outside of the
appropriate activities of winding up and liquidating." (R.517.) Additionally, with respect
to TWC's articles of incorporation, Appellants argued that the transfer of assets and
liabilities to TWC 2013 violated paragraph 4, which provides, in pertinent part, as follows:
no such contract for the sale, lease, exchange, mortgage pledge or other
disposition of the assets of the Corporation or within an area served by the
Corporation shall be authorized or valid unless: (i) the Board of Directors of
the Corporation shall adopt a resolution recommending the same to the
Shareholders in general or within a specific area served by the Corporation
in the case of improvements within a specific area, and directing that the
resolution be submitted to a vote at a meeting of Shareholders having voting
rights in the Corporation generally or within a specific area, as the case may
be, which may be either an annual or special meeting, (ii) written notice of
such meeting shall have been duly given in conformance with the
requirements of the Bylaws of the Corporation, and (iii) the resolution shall
be approved by a vote of not less than two thirds of the Shareholders voting
in person or by proxy at a meeting at which a quorum is present.
(R.518; 569.)
Appellants argued that, because no proposal regarding the transfer of assets to TWC
2013 was ever made to the shareholders prior to the transfer, there was no valid sale or
transfer of assets to TWC 2013.

(R.518.)

Appellants claimed that the subsequent

ratification of the transfer was invalid because the "number of votes needed to make such
a ratification did not exist" and the notice to the shareholders was insufficient. (R. 519.)
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The district court considered but ultimately rejected all of Appellants' arguments,
concluding that the transfer of assets and liabilities to TWC 2013 was both authorized by
law and properly approved by TWC's shareholders. (R.698-99.) It is this ruling that
Appellants seek to challenge in this appeal.
SUMMARY OF ARGUMENT

In this appeal, Appellants argue that the district court erred in holding that the
transfer of TWC's assets and liabilities to TWC 2013 was authorized by Section 16-6a1302. Indeed, Appellants claim that, because Section 16-6a-1302 was inconsistent with
TWC's articles of incorporation, the district court should have adopted only that
"alternative" which was consistent with both the articles of incorporation and Utah law.
Essentially, then, Appellants are arguing that the provisions of a corporation's bylaws or
articles of corporation must control when faced with a conflicting statutory provision. But
such an argument is not supported by, and, in fact, is contrary to Utah law. It is a wellestablished principle that a corporation's governing documents are inferior to and
controlled by the governing statutes. Because the Utah Legislature specifically amended
the Utah Nonprofit Corporation Act-the Act governing TWC-to allow a dissolved
corporation to convey all assets to a successor entity formed to receive the assets of and
function in place of the dissolved nonprofit corporation, this Court should affirm the district
court's ruling that TWC's transfer of assets and liabilities to TWC 2013 was authorized.
Moreover, even assuming arguendo that the transfer of assets must be in conformity
with a corporation's bylaws and articles of incorporation, this Court should still affirm the
district court's ruling because TWC's shareholders ratified the transfer of assets to TWC
18
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2013 by a vote of more than two-thirds of the shareholders voting in person or by proxy at
(i)

a properly held and noticed shareholder meeting at which a quorum was present.
Finally, Appellants' request for a ruling that the district court erred in failing to
direct the Division of Corporations to remove TWC's pending status is improper given that
Appellants never sought to add the Division as a party in this action. Because the Division
of Corporations was never a party to the action, the district court could not enter an order
purporting to bind the Division in any way.
ARGUMENT

€i

1.
THE DISTRICT COURT CORRECTLY HELD THAT TRANSFER
OF ASSETS AND LIABILITIES TO TWC 2013 WAS AUTHORIZED BY UT AH
CODE ANN.§ 16-6A-1302
In its Findings of Fact, Conclusions of Law, and Final Judgment, the district court
held that TWC's transfer of its assets and liabilities to TWC 2013 was authorized by and
in accordance with the Utah Revised Nonprofit Corporation Act (the "Act"), as amended.
In 2007, the Utah Legislature amended the Act to address what it found to be a "fairly
common" problem in Utah regarding the administrative dissolution of nonprofit water
companies. Specifically, the Legislature found that it was "fairly common" for small,
nonprofit water corporations to fail to file their annual renewal forms with the Utah
Division of Corporations, resulting in the administrative dissolution of the corporations.
(Senate Recording, Date 15 2007 Part 1, at 59:40 to 1:00:30, available at
http://le.utah.gov/asp/audio/index.asp?Sess=2007GS&Day=O&Bill=SB0009&House=S).
As stated by Senator Hillyard, the sponsor of Senate Bill 9 in the 2007 General
Legislative Session, the Act was amended to provide a mechanism for dissolved nonprofit
19
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water corporations to be able to continue business as they had been doing in the past
through successor entities, rather than requiring the corporations to liquidate-a very costly
process. (Id.) Indeed, because Section 16-6a-1405(1) provides that a dissolved corporation
"may not carry on any activities except as is appropriate to wind up and liquidate its
affairs," any water corporation that failed to file its annual renewals for more than two
years would, without the amendment to the Act, be prevented from continuing to deliver
water, a precious resource in this State, to its shareholders.
Accordingly, Senate Bill 9 made two key amendments to the Act. First, Section 166a-1302 was amended to authorize the transfer of all assets of a dissolved corporation to a
successor nonprofit entity fonned to "function in place of the dissolved nonprofit
corporation." Utah Code Ann.§ 16-6a-1302(2)(c) (providing that a "nonprofit corporation
may make distributions upon dissolution ... to another nonprofit corporation, including a
nonprofit corporation organized to receive the assets of and function in place of the
dissolved nonprofit corporation."). Section 16-6a-1302 was also amended to authorize the
officers or directors to make the distribution to the successor entity. Id. § 16-6a-13 02(3)
("Authorized distributions by a dissolved nonprofit corporation may be made by authorized
officers or directors, including those elected, hired, or otherwise selected after dissolution
if the election, hiring, or other selection after dissolution is not inconsistent with the articles
of incorporation and bylaws existing at the time of dissolution.")
Second, Section 16-6a-1405 of the Act was amended to clarify that assets of the
nonprofit water corporation do not revert to the shareholders upon dissolution. Indeed,
Subsection (2)(a) was amended to provide that dissolution of a nonprofit water corporation
20
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does not "transfer title to the nonprofit corporation's property including title to water rights,
~

water conveyance facilities, or other assets of a nonprofit corporation organized to divert
or distribute water to its members." Utah Code Ann.§ 16-6a-1405 (2)(a).
Thus, pursuant to the provisions of the Act, as amended in 2007, the directors and
officers of a dissolved nonprofit water corporation are authorized to distribute all of the
assets and liabilities of the dissolved entity to a successor entity formed to receive the assets
of and function in the place of the dissolved entity.
In their opening brief, Appellants do not challenge the validity of Section 16-6a1302(2)(c), nor do the Appellants argue that TWC's transfer of all assets and liabilities was
made contrary to the provisions of Section 16-6a-1302(2)(c) or -1302(3).3

Rather,

Appellants argue only that the district court erred in failing to apply the statutory
"alternative giving effect to all contract terms." (Appellants' Br. at 10.) Indeed, relying
i}

on Okelberry v. West Daniels Land Association, 2005 UT App 327, 120 P.3d 34, in which
the Court declared that "the bylaws of a corporation, together with the articles of
incorporation, the statute under which it was incorporated, and the member's application,
constitute a contract between the member and the corporation," id. at

1 14,

3

@)

Appellants

By failing to so argue in its opening brief, Appellants have waived these issues on appeal.
See American Towers Owners Ass'n v. CCI Mech., 930 P.2d 1182, 1185 n.5 (Utah 1996)
("On this appeal, the Association has not addressed any issue raised by the holding except
as it may relate generally to whether the district court erred .... Issues not briefed by an
appellant are deemed waived and abandoned."), abrogated on other grounds, 2009 UT 65,
221 P .3d 234.
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assert that any statutory provisions must be read in conjunction with, and must yield to, the
provisions of the corporation's governing documents.
But such an argument is contrary to the well-established principle that corporations
are "creatures of statute," Wall Investment Co. v. Garden Gate Distr., Inc., 593 P.2d 542,
544 (Utah I 979), and are thus subject to the very statutes authorizing their existence.
Indeed, it is well-established that the statutes authorizing incorporation "enter into and form
a part of the charter, and the incorporation papers and statute are to be construed together;
the latter controlling in case of conflict." Weede v. Emma Copper Co., 200 P. 51 7, 519
(Utah 1921) (emphasis added). As such, "[t]he statutes under which a corporation is
formed constitute the preeminent authority governing the corporation, making other
sources of corporate authority and govemance-e.g., resolutions, bylaws, and
declarations-inferior to and subject to the controlling statutes." Park West Condo. Ass 'n

v. Deppe, 2006 UT App 507,120, 153 P.3d 821 (emphasis added). Thus, when a conflict
exists between the statutory provisions governing corporations and a corporation's articles
of incorporation, the statutory provisions govem.4 See id. (holding that the provisions of
the Nonprofit Corporations Act "apply and trump the inconsistent provisions of the
Association's Condominium Declaration").
Recognizing the primacy of the provisions of the Nonprofit Act, Appellants attempt
to assuage their position argued belows by asserting that, while Section 16-6a-1302

4

Statutorily authorized exceptions to this general rule are noted below.

5

In their memorandum opposing Defendant's Motion for Summary Judgment, Appellants
argued that "authorization to distribute corporate assets must not be inconsistent with the
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authorizes "several post dissolution alternatives," only the "alternative giving effect to all
~

contract terms," including the articles of incorporation and bylaws, "govem[s]."6
(Appellants' Br. at 9-10.) Despite the alteration in their position, however, Appellants'
argument remains the same:

Section 16-6a-1302(2)(c) may only be applied if it is

consistent with the terms and provisions of the articles of incorporation. Not only is this
argument contrary to the well-established principle articulated in Weede and Park West, it
is also contrary to the rules of statutory interpretation applied by the courts in this State.
When interpreting a statute, this Court's primary goal "is to give effect to the
legislative intent, as evidenced by the plain language, in light of the purpose the statute was
~

meant to achieve." Anderson Dev. Co. v. Tobias, 2005 UT 36,140, 116 P.3d 323 (internal
quotations omitted). To do this, this Court "look[s] first to the statute's plain language, in
relation to the statute as a whole, to determine its meaning." Id. (internal quotations

GI

omitted). When there are omissions in statutory language, this Court "presum[ es] all
omissions to be purposeful." Marion Energy, Inc. v. KFJ Ranch P 'ship, 2011 UT 50, 1 14,
267 P.3d 863. Further, if there is a provision that "cause~ doubt or uncertainty in its

articles of incorporation and bylaws of [TWC] as they existed at the time of dissolution."
(R.378.)
@

6

In arguing that the distribution set forth in Section 16-6a-1302(2)(c) is not authorized by
the Articles of Incorporation, Appellants fail to recognize that the Articles of Incorporation
expressly state that TWC may "[ d]o any and all acts and things, and ... have and exercise
all rights and powers from time to time granted to a corporation by law, including, without
limitation, those powers described in the Utah Nonprofit Corporation and Cooperative Act,
§ 16-6-1 et seq., U.C.A., (1953), as amended." (R.177.) In 2001, the Act replaced the
Utah Nonprofit Corporation and Cooperative Act. See Bruce L. Olson, Utah Revised
Nonprofit Corporation Act, 14 Utah Bar J. 17, 17-18 (2001) ( discussing the history of
URNCA).
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application, [this Court] analyze[s] the act in its entirety and harmonize[s] its provisions in
accordance with the legislative intent and purpose." State v. Burns, 2000 UT 56,

,r 25, 4

P.3d 795 (citation omitted) (internal quotations omitted).
Section l 6-6a-l 302 governs the distributions of a nonprofit corporation. It explains
that "[a]uthorized distributions by a dissolved nonprofit corporation may be made by
authorized officers or directors." Utah Code Ann. § 16-6a-1302(3) (emphasis added). It
also outlines how "[a] nonprofit corporation may make distributions upon dissolution."
Utah Code Ann.§ 16-6a-1302(2) (emphasis added). Under Subsections 16-6a-1302(2)(a)(d), there are four statutorily authorized distributions that may be made by a dissolved
nonprofit corporation: (1) "to a member that is a domestic or foreign nonprofit
corporation"; (2) "to its members if it is a mutual benefit corporation"; (3) "to another
nonprofit corporation, including a nonprofit corporation organized to receive the assets of
and function in place of the dissolved nonprofit corporation"; and (4) "otherwise in
conformity with Part 14, Dissolution." Under Part 14, Dissolution, a dissolved nonprofit
corporation may transfer "its assets as provided in or authorized by its articles of
incorporation or bylaws." Utah Code Ann. § 16-6a-1405 (l)(c).
By harmonizing Sections 16-6a-1302 and -1405, the Act's plain language shows
that, first and foremost, authorized officers or directors of a dissolved nonprofit corporation
are responsible for post-dissolution distributions. Utah Code Ann.§ 16-6a-1302(3). Next,
the statute explains that an authorized officer or director may only distribute a dissolved
nonprofit corporation's assets pursuant to authorized forms of post-dissolution distribution.
Utah Code Ann. § 16-6a-1302(3). It then provides five distinct authorized forms of
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distribution. Utah Code Ann. §§ 16-6a-1302(2)(a)-(d) and -1405 (l)(c). The statute does
GD

not mandate one form of distribution over another. Instead, the statute leaves to the
authorized officer's or director's discretion which of the five authorized forms of
distribution he or she will choose when distributing the dissolved corporation's property,
including water rights, water conveyance facilities, or other assets. Utah Code Ann. § l 66a-1302(3 ).
If this Court were to adopt Appellants' interpretation of Section 16-6a-1302, such
an interpretation would render superfluous Subsection l 6-6a-1302(2)(c) given the
provisions found in Subsections 16-6a-1302(2)(d) and 16-6a-1405(1)(c). Indeed, if, as
Appellants argue, Subsection 16-6a- l 302(2)( c) must be read to require any distribution
made to a successor nonprofit entity to be in compliance with the dissolved corporation's
articles of incorporation and bylaws, the subsection would be rendered wholly superfluous
when Subsection l 6-6a-1405(1 )( c) already authorizes distributions "as provided in or
authorized by [the dissolved corporation's] articles of incorporation or bylaws." Because
this Court should "give effect to every word of a statute, avoiding [a]ny interpretation
which renders parts or words in a statute inoperative or superfluous," Turner v. Staker &
Parson Cos., 2012 UT 30,, 12, 284 P.3d 600, Appellants' interpretation must be rejected.

Appellants' interpretation must also be rejected as it fails to "presum[ e] all
omissions to be purp~seful." Marion Energy, 2011 UT 50 at, 14. Even a cursory reading
of the Act reveals that where the Legislature intended to allow a corporation to adopt
bylaws that vary from the provisions of the Act, the Act so states. For example, Section
16-6a-606 states "unless otherwise provided by the bylaws, a member of a nonprofit
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corporation may not transfer" a membership interest. This statutory ability to "otherwise
provide" in bylaws or articles of incorporation is replete throughout the Act. See, e.g.,
Utah Code Ann. § 16-6a-302 ("Unless its articles of incorporation provide otherwise ...
."); Utah Code Ann. § 16-6a-909( 1)(b) ("If the articles of incorporation limit
indemnification or advance of expenses, indemnification and advance of expenses are valid
only to the extent not inconsistent with the articles of incorporation"); Utah Code Ann. §
16-6a- l 002( 1) ("Unless otherwise provided in the articles of incorporation, the board of
directors may adopt, without member approval, one or more amendments to the articles of
incorporation to ... "); Utah Code Ann. § 16-6a-1201(1) ("Unless the bylaws otherwise
provide, a nonprofit corporation may, as authorized by the board of directors: sell, lease,
exchange or otherwise dispose of all or substantially all of its property ... "). Because the
Utah Legislature did not include that well-used phrase in Subsection 16-6a-1302(2)(c ), this
Court must presume that the omission of the phrase was purposeful.
Such a presumption is congruent with the legislative history of the 2007
amendments to the Act. Indeed, the history makes clear that the Legislature was concerned
with the interruption of a nonprofit water corporation's operations upon an administrative
dissolution. Any requirement that the assignment of assets and liabilities to a successor
entity must first be approved by the Board of Directors, recommended to the shareholders,
and then approved by the shareholders, as required by articles of incorporation, would
result in an unwarranted and unnecessary interference with the water company's ability to
supply water to its shareholders. Such a delay could lead to catastrophic results. Moreover,
because Section 16-6a-1302 was not enacted until 2007, it would be unreasonable to expect
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that every then-existing non-profit water corporation would amend their articles of
<i)

incorporation in order to address the newly authorized distribution. Therefore, Section 166a-1302(3) allows for "authorized officers or directors" to make the distributions allowed
by Section 16-6a-13 02, without requiring such a distribution to comply with the
requirements of the company's articles of incorporation or bylaws.
Because the plain language of Section 16-6a- l 302(2)(c) authorizes a transfer of all
assets and liabilities to a nonprofit corporation organized to receive the assets of and
function in place of the dissolved nonprofit corporation, this Court should uphold the
district court's ruling that "Utah law does not require a post-dissolution distribution to

®'

comply with the dissolved corporation's Articles of Incorporation and Bylaws."
Additionally, because Appellants have not attempted to argue that TWC's transfer of its
assets and liabilities to TWC 2013 did not comply with Section 16-6a-1302(2)(c), this
Court should affirm the district court's judgment entered below.

2.
THE DISTRICT COURT CORRECTLY HELD TWC COMPLIED
WITH ITS ARTICLES OF INCORPORATION IN FORMING A SUCCESSOR
ENTITY
As an alternative basis for upholding the transfer of all assets and liabilities from
TWC to TWC 2013, the district court held as follows: "However, even if Utah Code Ann.
§ 16-6a-1302(3) did require TWC to distribute its assets after dissolution in accordance
with its Articles oflncorporation and Bylaws, such a requirement has been satisfied in this
case." (R.698-99.) In so holding, the district court concluded that the notice issued to the
shareholders for the shareholder meeting held on September 6, 2014, "met the requirements
of the Bylaws," and, "[a]fter proper notice was given of the shareholder meeting, the
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Board's actions were approved 'by a vote of not less than two thirds of the Shareholders
voting in person or by proxy at a meeting at which a quorum [was] present."7 (R.699.)
Indeed, the district court notes that "95% of the Shareholders that were voting in person or
by proxy voted to approve the actions of the Board of Directors in forming the successor
entity." (R.700.)
Relying on the notice provision found in Section l 6-6a- l 202, Appellants argue that
the shareholders' ratification was defective because the notice of shareholder meeting did
not specifically state "that ratification of transfer of all of TWC[]' s assets to TWC 2013
would be submitted to a vote at the meeting." (Appellants' Br. at 12.) However, in so
arguing, Appellants fail to recognize that Section l 6-6a- l 202 is inapplicable to the transfer
made by TWC to TWC 2013 and the subsequent shareholder ratification. Indeed, Section
16-6a-l 202 expressly states that "[a] transaction that constitutes a distribution is governed
by Part 13, Distributions, and not by this section." Utah Code Ann. § 16-6a-1202(8).
Because, as the district court correctly noted, Part 13 contains no similar notice
requirements, (R.699), the question of sufficiency should be determined in accordance with
the requirements set forth in TWC's Bylaws. As TWC's Bylaws do not contain any
specific notice requirements, the notice, which referred to the legal challenge to TWC, was
sufficient.

7

Although Appellants argued in the proceedings below that the vote at the shareholder
meeting did not meet the requirement found in Article III, section 4 of the Articles of
Incorporation, (R.519), Appellants have not raised in this appeal any challenge to the
district court's conclusions that a quorum was present and that the Board's actions were
approved "by a vote of not less than two thirds of the Shareholders voting in person or by
proxy at a meeting at which a quorum is present." (R.699-700.)
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Although Appellants have also argued that TWC did not comply with the Articles
<i

of Incorporation because it failed to submit a resolution recommending the transfer of
assets and liabilities to a shareholder vote, the record clearly shows that a resolution was
indeed submitted to the shareholders at the shareholder meeting. (R.352.) Thus, it appears
that Appellants are arguing that the shareholder vote is invalid because it did not occur
before the actual transfer of the assets and liabilities. However, such an argument fails
under the doctrine of ratification. In Hatch v. Lucky Bill Mining Co., 71 P. 865 (Utah
1903 ), the Utah Supreme Court explained:
The rule is elementary that when a corporation acts within the scope of its
general powers, and such acts are irregular, and performed in a manner not
authorized by its charter, but are neither criminal, opposed to good morals,
nor against public policy, they are not void, but voidable only; and a
stockholder aggrieved thereby may acquiesce in and ratify what has been
done, or may disaffirm and repudiate the voidable proceeding.

Id. at 866. See also Ockey v. Lehmer, 2008 UT 37,

1 18,

189 P.3d 51 ("[A] contract or

deed that is voidable may be ratified at the election of the injured party."); Triplett v.

Grundy Electric Cooperative, Inc., 389 S.W.2d 401, 407 (Mo. Ct. App. 1965)
("Ratification of the act under such circumstances is considered tantamount to original
authority and is as binding as if prior authority had been given."). Because TWC's
shareholders ratified the actions of the Directors, including, specifically, organizing a new
corporation to act as a successor-in-interest of TWC, TWC's transfer of assets and
liabilities to TWC 2013 is valid and enforceable.
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3.
THE DISTRICT COURT COULD NOT PROPERLY ORDER THE
DIVISION OF CORPORATIONS TO REMOVE TWC'S PENDING STATUS
Finally, Appellants argue that the district court erred because it did not "remove[]
TWC's pending status" with the Division of Corporations.

(Appellants' Br. at 7.)

However, the removal of pending status is an action that must be taken by the Division of
Corporations, not the district court. Because Appellants never sought to join the Division
as a party in the proceedings below in accordance with Rule 19 of the Utah Rules of Civil
Procedure, the district court had no authority to enter any orders or directives to the

<i

Division. See Hiltsley v. Ryder, 738 P.2d 1024, 1025 (Utah 1987) (recognizing "general
principle that a trial court may not render judgment in favor of a nonparty. Courts can
generally make a legally binding adjudication only between the parties actually joined in
the action."); Canyon Meadows Home Owners Assoc. v. Wasatch Co., 2001 UT App 414,
127, 40 P .3d 1148 (noting that a non-party cannot be bound by a trial court's ruling because
it "had not been a named party in that litigation").
Moreover, the decision to remove TWC from pending status has no effect on the
district court's ruling regarding the validity of the transfer of assets and liabilities from
TWC to TWC 2013.

®

Indeed, because Section 16-6a-1405 authorizes a dissolved

corporation to "carry on activities ... as is appropriate to wind up and liquidate its affairs,"
Utah Code Ann. § 16-6a-1405(1), TWC, even if determined by the Division to be a
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•

dissolved corporation, 8 was nonetheless authorized to transfer its assets and liabilities to a
i>

successor entity.

CONCLUSION
Because the Utah Legislature has expressly authorized the type of transfer made by
TWC to TWC 2013 to ensure the continued operation of the water corporation, the district
court's ruling should be affirmed.

Additionally, the district court's ruling should be

affirmed because the transfer of assets and liabilities to TWC 2013 was ratified by TWC's
shareholders at a properly noticed meeting. Finally, the district court had no authority to
enter an order directing the Division of Corporations to take any action given Appellants'
failure to join the Division as a party. Accordingly, TWC respectfully requests that this
Court affirm the judgment issued below.

~

'8

•

8

It should be noted that the Act grants the Division discretion with respect to proceeding
with administrative dissolutions. Indeed, Section 16-6a-1410 provides that the Division
"may" commence administrative dissolution proceedings of a nonprofit corporation if the
corporation fails to "deliver its annual report to the division when it is due." Utah Code
Ann. § 16-6a-1410(2) (emphasis added). And "[i}f the division determines" there are
grounds for administrative dissolution, Section 16-6a-1411 outlines the Division's
procedures. Utah Code Ann. § 16-6a-141 l(l) (emphasis added). Without this discretion,
the Division would be powerless to correct inadvertent errors.
Although Appellants cite to Miller v. Celebration Mining Co., 2001 UT 64, 29 P .3d
1231, in support of their position that the Division does not have discretion, Appellants fail
to note that the language relied upon by them is from the dissenting opinion. Nowhere in
the majority opinion does the Court discussion the Division's discretionary powers.
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DATED this J9th day of September, 2016.
SMITH HARTVIGSEN, PLLC

~j

J. Craig Smith
Kathryn J. Steffey
· Attorney for Defendant/Appe/lee The
Well Corporation
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ADDENDA
Addendum A:

Utah Code Ann.§ 16-6a-1302

Addendum 8:

Utah Code Ann.·§ 16-6a-1405

@)
I
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Utah Code

Effective 5/12/2015
16--6a-1302 Authorized distributions.
(1) A nonprofit corporation may:
(a) make distributions or distribute the nonprofit corporation's assets to a member:
(i) that is a domestic or foreign nonprofit corporation;
(ii) of a mutual benefit corporation, not inconsistent with its bylaws; or
(iii) that is a governmental entity;
(b) pay compensation in a reasonable amount to its members, directors, or officers for services
rendered;
(c) if a cooperative nonprofit corporation, make distributions consistent with its purposes; and
(d) confer benefits upon its members in conformity with its purposes.
(2) A nonprofit corporation may make distributions upon dissolution as follows:
(a) to a member that is a domestic or foreign nonprofit corporation;
(b) to its members if it is a mutual benefit corporation;
(c) to another nonprofit corporation, including a nonprofit corporation organized to receive the
assets of and function in place of the dissolved nonprofit corporation; and
(d) otherwise in conformity with Part 14, Dissolution.
(3) Authorized distributions by a dissolved nonprofit corporation may be made by authorized
officers or directors, including those elected, hired, or otherwise selected after dissolution if
the election, hiring, or other selection after dissolution is not inconsistent with the articles of
incorporation and bylaws existing at the time of dissolution.

Amended by Chapter 240, 2015 General Session
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Utah Code

Effective 5/12/2015
16-6a-1405 Effect of dissolution.
(1) A dissolved nonprofit corporation continues its corporate existence but may not carry on any
activities except as is appropriate to wind up and liquidate its affairs, including:
(a) collecting its assets;
(b) returning, transferring, or conveying assets held by the nonprofit corporation upon a condition
requiring return, transfer, or conveyance, which condition occurs by reason of the dissolution,
in accordance with the condition;
(c) transferring, subject to any contractual or legal requirements, its assets as provided in or
authorized by its articles of incorporation or bylaws;
{d) discharging or making provision for discharging its liabilities; and
(e) doing every other act necessary to wind up and liquidate its assets and affairs.
(2) Dissolution of a nonprofit corporation does not:
(a) transfer title to the nonprofit corporation's property including title to water rights, water
conveyance facilities, or other assets of a nonprofit corporation organized to divert or
distribute water to its members;
(b) subject its directors or officers to standards of conduct different from those prescribed in this
chapter;
(c) change quorum or voting requirements for its board of directors or members;
{d) change provisions for selection, resignation, or removal of its directors or officers, or both;
(e) change provisions for amending its bylaws or its articles of incorporation;
(f) prevent commencement of a proceeding by or against the nonprofit corporation in its
corporate name; or
(g) abate or suspend a proceeding pending by or against the nonprofit corporation on the
effective date of dissolution.
(3) Nothing in this section may be applied in a manner inconsistent with a court's power of judicial
dissolution exercised in accordance with Section 16-6a-1414 or 16-6a-1415.

Amended by Chapter 240, 2015 General Session
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